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We call the careful attention of the profession to the ad- 
mirable Memorial of the Committee of the Alabama State 
Bar Association and Professor Lile's comment 
One -Judge thereon. With the "secrets of the prison 
Opinions, house" few souls amongst the Bar are ac- 

quainted, and so what goes on in the confer- 
ence chamber of the Appellate Courts can only be gathered by 
what appears in the opinions or by chance remarks of the in- 
dividual judges. 

We gather from the Memorial that records in the Alabama 
Court are not printed. This being the case we do not wonder 
that the Court has taken every possible method to lighten its 
labors, nor do we believe the evils complained of in the Me- 
morial can ever be checked until each member of the Court 
has a well-printed copy of the record and briefs. 

We are much struck by the criticism that opinions, and 
sometimes long ones, are written only to reiterate well- 
settled* principles. We called attention some years ago to 
the fact that the Supreme Court of the United States had 
adopted the plan of memorandum opinions, not only as to 
cases of this character, but in cases the nature of which did 
not demand any lengthy statement of either facts or law. An 
immense amount of labor could be saved both the Court and 
the profession if this plan was more universally adopted, and 
the long dissertations which so often accompany opinions could 
be reduced to the briefest statement and reference to previous 
cases. 

It is rather curious and interesting to read what Mr. Jef- 
ferson said on the subject of Judges' opinion in a letter written 
to Mr. Johnson Ford, and we cannot forbear giving it to our 
readers, in part: 
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There is a subject respecting the practice of the Court of 
which you are a member which has long weighed on my 
mind. * * * It is the habitual mode of making up and 
delivering .the opinions. You know that from the earliest 
ages of the English law, from the date of the Year-Books, 
at. least, to the end of ■ the Second George, the judges of 
England, in all but self-evident cases, delivered their opin- 
ions seriatim, with the reasons and authorities which gov- 
erned their decisions. If they sometimes consulted to- 
gether and gave a general opinion, it was so rarely as not 
to excite either alarm or notice. Besides the light which 
their separate arguments threw on the subject, and the in- 
struction communicated by their several modes of reason- 
ing, it showed whether the judges were unanimous or 
divided, and gave accordingly more or less weight to the 
judgment as a precedent. It sometimes happened, too, 
that when there were three opinions against one, the rea- 
soning of the one was so much the most cogent as to 
become afterwards the law of the land. When Lord 
Mansfield came to the bench he introduced the habit of 
caucusing opinions. The judges met at their chambers, or 
elsewhere, secluded from the presence of the public, and 
made up what was to be delivered as the opinion of the 
Court. On the retirement of Mansfield Lord Kenyon put 
an end to the practice and the judges returned to that of 
seriatim opinions, and practice it habitually to this day, 
I believe. I am not acquainted with the late Reporters, 
do not possess them, and state the facts from the informa- 
tion of others. To come now to ourselves, I know noth- 
ing of what is done in other States, but in this (Virginia) 
our great and good Mr. Pendleton was, after the Revolu- 
tion, placed at the head of the Court of Appeals. He 
adored Lord Mansfield, and considered him as the great- 
est luminary of law that any age had ever produced, and 
he introduced into the court over which he presided, Mans- 
field's practice of making up opinions in secret and deliv- 
ering thepi as the oracle of the court, in mass. Judge 
Roane, when he came to that bench, broke up the practice, 
refused to hatch judgments, in conclave, or to let others 
deliver opinions for him. At what time the seriatim opinr 
ions ceased in the Supreme Court of the United States, I 
am hot informed. They continued I know to the end of 
the 3rd Dallas in 1800, later than which I have no Re- 
porter of that court. About that time the present Chief 
Justice (Marshall) came to the bench.. Whether he car- 
ried the practice of Mr. Pendleton to it, or who, or when 
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I do not know; but I understand from others it is now the 
habit of the Court, and I suppose it is true from the cases 
sometimes reported in the newspapers, and others which 
I casually see, wherein I observed that the opinions were 
uniformly prepared in private. Some of these cases, too 
have been of such importance, of such difficulty, and the 
decisions so grating to a portion of the public as to have 
merited the fullest explanation from every judge seriatim, 
of the reasons which had produced such convictions on his 
mind. It was interesting to the public to know whether 
these decisions were really unanimous or might not pen- 
haps be of four against three, and, consequently, prevail- 
ing by the- preponderance of one voice only. The judges, 
holding their offices for life,. are under two responsibilities 
only. 1. Impeachment. 2. Individual reputation. But this 
practice completely withdraws them from both. For no- 
body knows what opinion any individual member gave in 
any case, nor even that' he who delivers the opinion, con- 
curred in it himself. Be the opinion, therefore, ever so 
impeachable, having been done in the dark, it can be 
proved on no one. As to the second guarantee, personal 
reputation, it is shielded completely. The practice is cer- 
tainly convenient for the lazy, the modest and the incom- 
petent. It saves them the trouble of developing their 
opinion methodically and even of making up an opinion 
at all. That of seriatim argument shows whether every 
judge has taken the trouble of understanding the case, of 
investigating it minutely, and of forming an opinion for 
himself instead of pinning it on another's sleeve. It 
would certainly be right to abandon this practice in order 
to give to our citizens one and all that confidence in their 
judges which must be so desirable to the judges them- 
selves, and so important to the cement of the Union. Dur- 
ing the administration of General Washington, and while 
E. Randolph was Attorney General, he was required by 
Congress to digest the judiciary laws into a single one, 
with such amendments as might be thought proper. He 
prepared a section requiring the judges to give their opin- 
ions seriatim, in writing to be recorded in a distinct vol- 
ume. Other business prevented this bill from being taken 
up, and it passed off; but such a volume would have been 
the best possible book of reports, and the better as unin- 
cumbered with the hired sophisms and perversions of 
counsel. 
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The Act of February 27, 1914, amends § 3211 of the Code 
and adding the words "damages or a penalty" after the word 

"money," at last puts actions for 
The New Act Concerning a tort on the same footing with 
Judgments on Notice those on contract. The Act is of so 

and Motion. much importance that we quote it 

in full- 

l- Be it enacted by the general assembly of Virginia, That 
section thirty-two hundred and eleven of the Code, of Vir- 
ginia, as amended by an act approved March fourteenth, 
nineteen hundred and twelve, be amended and re-enacted 
so as to read as follows : 

Sec. 3211. Any person entitled to recover money, dam- 
ages or a penalty in an action at law may, on motion before 
any court which would have jurisdiction of such action, 
obtain judgment for such money, damages or penalty after 
fifteen days' notice, which notice shall be returned to the 
clerk's office of such court within five days after the serv- 
ice of the same, and after such fifteen days' notice the mo- 
tion shall be docketed. If both damages and a penalty are 
recoverable in a single action under section twenty-nine 
hundred of the Code, as amended by the act of March 
twenty-eight, nineteen hundred and two, they may be re- 
covered on a single motion under this section ; provided, 
that in such cases as are mentioned in section thirty-two 
hundred and twenty-seven of the Code of Virginia, the 
notice shall be served twenty-five days before the day set 
for motion. 

If the motion be upon an account, the plaintiff shall file 
with his notice an account, stating distinctly the several 
items of his claim, unless they be plainly described in the 
notice, and if the plaintiff file with such an account an af- 
fidavit such as is prescribed by section thirty-two hun- 
dred and eighty-six of the Code, on the part of the plain- 
tiff in an action of assumpsit, no plea in bar or defense to 
the merits shall be received on the part of the defendant 
unless accompanied by such affidavit, as is prescribed by 
the last mentioned section on the part of the defendant in 
an action of assumpsit. If such plea or defense and af- 
fidavit be filed by the defendant, and the affidavit admits 
that the plaintiff is entitled to recover from the defendant 
a sum less than that stated irt the affidavit for the plaintiff, 
judgment may be taken by the plaintiff for the sum so ad- 
mitted to be due, and the case tried as to the residue. Any 
person, other then the plaintiff or defendant, making an 
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affidavit under this section shall be deemed to be an agent 
of the plaintiff or defendant, as the case may be, until the 
contrary is made to appear. 

And upon any motion under this act the same rules shall 
apply with reference to bills of particulars and grounds of 
defense, as are now provided by law in other actions or 
motions. 

All acts and parts of acts inconsistent with this act are 
hereby repealed. 

The attention of the profession is called to two important 
changes in the law : One noticeable at sight is that twenty- 
five days' notice has to be given in all notices of motions against 
corporations, or where notice of the motion is served on an 
agent; the other is that if the action be upon an account the 
plaintiff must now file with the notice an account stating dis- 
tinctly the several items of his claim unless they be plainly de- 
scribed in the notice. Under the old law this only had to be 
done when an affidavit was filed in case of a motion for judg- 
ment upon any contract upon which an action of assumpsit 
would lie. Now it must be done in all cases when the motion 
is for judgment upon an account unless the items, etc., are 
fully described in the motion. We take it that it will always 
be the safest rule in such motions to file a copy of the account 
sued upon. 

We may expect a good deal of trouble when actions are 
brought by notice and motion in cases of tort. What will be- 
come of the numerous decisions requiring declarations in such 
cases to set out "the duty of the defendant," etc., etc.? Will 
the courts relegate all the subtleties of the old pleading to the 
"Law's Lumber Room," and hold that the notice is amply suf- 
ficient if it states with reasonable certainty the plaintiff's cause 
of action? It is to be hoped they will adhere to the very sen- 
sible rule laid down in Supervisors v. Dunn, 27 Gratt. 608, and 
followed in numerous cases down to Union, etc., Life Ins. Co. 
v. Pollard, 94 Va. 146, in which Judge Buchanan delivered the 
unanimous opinion of the Court, i. e., that "notices are pre- 
sumed to be the acts of the parties and not of lawyers, and are 
viewed with great indulgence by the courts." 

Of course it will be noted that this Act does not go into ef- 
fect until the 1st day of July of the present year. 
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We are glad to see that by an Act approved February 27th, 
1914, but not in effect until July 1st, 1914, the General Assem- 
bly has straightened the tangled knot 
Orders of Publication in which it got the law on this subject 
in Divorce Cases and by means of the Act to be found on p. 
Depositibns in Gases 170 of Session Acts 1912. (See Ed- 
Where the Order Is itorial, 18 Law Register, p. 468.) 
Necessary. This new Act is quite simple and 

merely provides that in addition to the 
published notice a copy of the order of publication shall be 
mailed by the clerk of the court in which the suit is pending, to 
the last known address or place of abode of the defendant. 
No deposition shall be commenced in any suit in which such an 
order is necessary until fifteen days after the order has been 
completed. 



The Court of Appeals, by a decision handed down on March 
12th, 1914, has again construed the somewhat complicated stat- 
ute admitting probate of a will in the 
Wills Probated by the clerk's office, in the case of Tyson, 
Clerk — Extension of Clerk v. Scott, etc. In this case the 
Time for Appeal. contestants of a decedent's will filed a 

bill in chancery under the former law 
attempting to impeach the will thus admitted to probate by the 
clerk. Four trials by jury were had and the will found invalid, 
and a decree entered in accordance with the verdict of the jury 
thus finding the will. An appeal was taken from this decree and 
the Supreme Court reversed the action of the court below, dis- 
missed the bill under the authority of Saunders v. Link, 114 
Va. 285. The contestants of the will then prayed an appeal in 
the clerk's office, under the statute from the clerk's order pro- 
bating the will : The clerk refused to note the appeal and a man- 
damus was prayed for and granted by the Circuit Court, the 
petitioners relying upon § 2834 to take the case out of the stat- 
ute, contending that under that section, their action having 
commenced within due time, the time during which their bill 
in chancery and various appeals were pending should not be 
counted, so that the case would not come within the purview 
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of the statute. The Supreme Court, however, Judge Keith de- 
livering a very able opinion, held that the Supreme Court could 
not relax or extend the Statute of Limitations and that the "ap- 
peal" in this case was not "a new suit," and that therefore 
§ 2934 could not apply, and dismissed the mandamus. The 
court seems to be in doubt as to whether the proceeding au- 
thorized by § 2639a is a suit in chancery, but states that it is 
more strongly similar to a proceeding in chancery than to one 
at law, and that it must be treated as an appeal rather than as a 
writ of error. 

This raises a very nice question as to whether an order trans- 
ferring an appeal from a probate of a will from one court to 
another should be entered upon the law or the chancery side of 
the court — in other words, if a judge is so situated in an appeal 
case concerning the probate of a will that he cannot try the 
case and desires to transfer it to some other court, where should 
the order transferring the cause be entered — on the chancery 
or the law side? We do not venture to express an opinion, 
probably because the Editor-in-Chief is counsel in a case which 
this very question will probably be raised, and like a wise editor 
prefers not to commit himself at the present writing. The 
whole opinion is one exceedingly able and interesting. 

It is rather curious to note how many learned, lawyers have 
made the mistake of bringing a bill in chancery instead of tak- 
ing the method of an appeal from the probate of a will in the 
clerk's office, provided by statute. 



Our Court of Appeals in two cases — Western Union Tele- 
graph Company v. Walker Bros., decided March 12th, 1914, 

and Board of Supervisors of 
The Supreme Court's Duty Henrico County v. Common- 
Where the Constitutional- wealth, ex rel. City of Peters- 
ity of an Act Is Called burg, has decided that they will 
in Question, Where the not pass upon the constitution- 
Case Is Determined ality of an act of the General 
upon Other Grounds. Assembly, although the question 

of the constitutionality be dis- 
tinctly presented, unless the question is necessary to the decision 
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of the particular case, and if the case can be determined upon 
other grounds, then they will not consider the Constitutional 
question; and while this is well-settled law in the State of Vir- 
ginia — Griffin v. Cunningham, 61 Va., page 31 ; Gayle & Eason 
v. Commonwealth, 115 Va. ; 8th Va. Appeals 545, it is to be 
deeply regretted that the law cannot be changed so as to provide 
that the court shall always pass upon the constitutionality of an 
act whenever it is regularly brought before it and the question 
distinctly presented, even though the case can be decided upon 
other grounds. For while no question involves greater delicacy 
than that involving the constitutionality of a Legislative Act, 
yet no decision can be of greater service to the public at large 
than to have the constitutionality of every Act of the Legisla- 
ture definitely settled whenever it is called into question and 
fairly and distinctly presented to the court. The mere fact that 
the question is raised on an appeal is an evidence that there is 
doubt as to the constitutionality of such an Act, and it is al- 
ways well to have the law settled, when it can be settled, in 
such a case. For there will always be doubt in every lawyer's 
mind as to the constitutionality of any Act, called in question, 
and it is practically invoking additional appeals when an Act 
has been called in question in the appellate tribunal and the 
court declines to pass upon it. Of course under the present 
condition of the law the court could do no other way than it 
has done, but it is sincerely to be hoped that the law may be 
changed so that the court shall construe and decide upon the 
constitutionality of any Act of the General Assembly when it 
shall be clearly and distinctly presented to it. 



We always cherished the fond delusion that the Law did not 
know one church from another and that it was a matter of ab- 
solute and utter indifference to the 
The Law and Courts as to the particular portal by 

Church Affiliation. which the soul attempted to enter the 

pearly gates. And our belief was in 
some sense justified by the fact that the first Article of the 
Constitution of the United States prohibited the establishing of 
any religion by Congress and allowed the free exercise thereof. 
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Most State Constitutions or Bills of Rights entitled all men to 
a free exercise of religion according to the dictates of con- 
science, and the idea that a court would interfere with the 
guardian of infants because she chose to have them baptized in 
one church rather than another never occurred to us until a 
Surrogate in New York took an entirely different view. His 
name should be known, for it is Daniel (a very "Daniel come 
to judgment") Noble, and his peculiar brand of justice is pro- 
mulgated in Jamaica, Long Island. A Mrs. Daddaria was the 
guardian of four infant children of a deceased sister. These 
helpless infants had been baptized in the Roman Catholic 
Church. The aunt was a Methodist and had the children re- 
baptized by a Methodist clergyman — a useless but harmless 
ceremony, it strikes us, for any one who believes in "one Lord, 
one baptism," etc. But for this heinous offence and on the mo- 
tion of a Roman Catholic priest in no way related to the 
children, Mrs. Daddaria was removed and said Roman Cath- 
olic priest substituted as guardian. 

This horrible, heinous, fearful conduct of Mrs. Daddaria was 
eloquently presented to the court by Lawyer Webber, repre- 
senting the priest. "Before their mother was actually cold in 
her grave," exclaimed this barrister, "their aunt caused them 
to be baptized in the Methodist faith." He did not state whether 
this was an injury to their health or morals, or that they would 
with force, arms and violence be compelled to remain Metho- 
dists when they came to years of discretion. A single appli- 
cation of water has been known to cause a violent shock to some 
denizens of "Little Italy," in New York, but no such question 
was raised by the learned counsel for the priest. Water in 
the hands of a Methodist preacher applied to the children and 
accompanied by a few prayers was sufficient to remove a rela- 
tive of the children and substitute a priest, in view of the Sur- 
rogate, and Mrs. Daddaria -and her Methodist principles were 
relegated to the rear. Seriously speaking, is this not a very 
strange and dangerous decision? What had the Law or the 
Surrogate to do with the religion of these children or their 
guardian? All sects, be they Catholic or Protestant, are abso- 
lutely equal at the Bar of Justice, and woe to this country when 
the courts shall undertake to decide between Protestant and 
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Catholic as to the respective virtues, validity or merits of either. 
We are surprised that this decision has not created greater 
comment, except for the fact that it was rendered in New 
York, where we have become accustomed to extraordinary and 
amazing decisions. 



And speaking of curious things in New York, what can be 
more curious than the vetoing by Governor Glynn of that State, 
of two bills drawn by the State Bar As- 
Not Guilty Because sociation after careful conference with 
Of Insanity. some of the most distinguished alienists 

of the country and passed by the Legis- 
lature? These two bills admitted pleas and. verdicts of 
"Guilty but insane." They provided that where a plea of 
"Guilty but insane" was entered the accused thus pleading 
should be subject to medical examination and if found sane 
should serve his term, or his sentence be carried out in accord- 
ance with the degree of his offence. Or the plea might be ig- 
nored and the trial go on as if a plea of "not guilty" had been 
entered. The scandal of cases like Thaw and many others 
would then be avoided, and many a criminal who today owes 
his freedom to a verdict of "not guilty because of insanity," 
would be serving out his term instead of having been dis- 
charged on account of "regained sanity." The fact is that 
many a man afflicted with a mental ailment knows perfectly 
well the nature and quality of the act he is committing and is 
perfectly aware that it is wrong. Alienists are beginning to 
recognize the fact that many a man classed as insane is thor- 
oughly responsible for crime. This should be the test, and 
juries, if they had any doubt, could give the accused the benefit 
of that doubt by the verdict "Guilty but insane." The convict 
should then be sent to a hospital for criminally insane and, 
when cured, serve out the remainder of his term amongst 
"sane convicts," when there is a belief in the minds of the jury 
that he understood the nature of his act. 

The writer was once junior counsel in a celebrated murder 
case in which the defense was insanity and the prisoner was 
acquitted on that ground. There has never been the slightest 
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doubt in the writer's mind that the murder was committed un- 
der a insane delusion. The man is now dead, so the writer 
can say without the slightest breach of propriety that in his 
judgment, had there then been a hospital for insane criminals, 
this man should have been kept there and treated for a good 
long time. In connection with this case the writer sought the 
counsel and advice of one of the most distinguished alienists of 
the day. He wanted him as an expert witness, but his horror 
can well be imagined when after stating the case and being in- 
formed that the man was undoubtedly acting under an insane 
delusion, the alienist went on: "But he ought to be hung all 
the same 'pour encourager les autres,' and I will say so if I am 
put on the stand; for in my hospital (he was the head of a 
large lunatic asylum) I have fifty patients today with insane 
murderous tendencies. Could I only tell each and every one 
'You'll be hung if you kill a man, for a man afflicted just like 

you was hung in the other day for killing a man,' there 

is not one of the fifty who would not understand and his tend- 
ency be checked by that information." Needless to say he was 
not summoned as a witness. 

Why Governor Glynn vetoed these bills is absolutely beyond 
the ken of the ordinary every-day man. But it was in New 
York, and "they do such things and they say such things (not 
only) in the Bowery," but "up State." 



